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Digest of an In-Depth Budget Review
Of the Office of the Utah Attorney General

The Utah Attorney General (AG) is the constitutionally mandated legal adviser to the
state. Our office was asked to conduct two audits of the Office of the Utah Attorney
General (OAG). This audit addresses issues dealing with budgetary controls,
appropriateness of spending, issues with compensation, and use of contract attorneys. The
other audit, titled A Performance Audit of the Office of the Utah Attorney General 2015-05,
addresses improving performance management, increasing public transparency and
accountability, ethics processes, individual accountability, and office efficiency and
effectiveness. Controlling for settlement payments and litigation costs, the OAG’s budget
has increased 31 percent since 2007, from $42.8 million to $56.1 million. While the
General Fund is the primary funding source for the OAG (averaging about 52 percent), the
office also receives dedicated credits revenue from other entities for legal services averaging
about 34 percent since fiscal year 2007. Other sources of revenue make up the other 14
percent, primarily from non-lapsing balances, federal funds, restricted revenue, and transfers
from multiple sources. OAG staff and management were cooperative throughout our audit
which helped enable a thorough review. Many of the concerns addressed in this report are
long standing issues that precede the current AG.

Chapter I
Improved Budgetary and Accounting
Controls Necessary for Legal Services

The OAG does not have adequate processes in place to contract, fund, and track legal
services to state agencies. More than $17 million of the OAG’s budget consists of state
agency payments (dedicated credits) for its legal services. Appropriating state agency
payments for legal services as dedicated credits in the OAG’s budget has been a long
standing practice, but is not consistent with statute and also reduces transparency during the
budgeting process. A complex system of legal services agreements has developed over time
between the OAG and state agencies that lacks uniformity. This lack of uniformity in
providing legal services contributes to inconsistent tracking of legal services costs with little
or no legislative oversight of millions of dollars of incoming revenue. Implementing
legislative compensation increases is complicated with the current dedicated credits process,
and certain federal revenue could be at risk. Because the OAG receives more than
$17 million in legal services payments (dedicated credits) from state agencies per year, with
about $5.9 million from federal funds, we believe the Legislature should consider
establishing an Internal Service Fund (ISF). We also found reporting and oversight of other
funds is needed.
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Chapter Il
Spending of Building Block
Appropriations Generally Meets Intent

Building block appropriations are spending items approved by the Legislature that
constitute new money in an agency’s budget. In general, building block expenditures by the
OAG appear consistent with their stated legislative purposes. We were able to validate 50 of
53 building blocks received by the OAG since fiscal year 2010. However, we were not able
to verify spending for two building blocks because of insufficient accounting in the division
overseeing them. In addition, questions remain with another building block that will
require follow-up from the Legislature to ensure adequate tracking. We also noted that,
while two other building blocks were spent in accordance with their intended purposes,
concerns exist that will require further legislative action to resolve. For example, the OAG
hired full-time employees with a one-time appropriation intended to be spent over multiple
years. Finally, appropriations from a restricted account far exceed the account’s revenues,
leaving the OAG in a position to subsidize the full-time attorneys hired with other funds.

Chapter IV
Compensation on Low End but
Turnover Rates Are Favorable

The use of dedicated credits to partially cover salary increases for Utah’s Assistant
Attorneys General (assistant AGs) is challenging because the dedicated credits must be
collected from other state agencies receiving legal services. These state agencies must pay for
the increases out of their own budgets if able, and this process limits the OAG’s ability to
cover all salary increases. As discussed in Chapter II of this report, the creation of an
Internal Service Fund would help address this problem. Our review of compensation found
that entry-level salaries for assistant AGs compare well on a national survey for public
attorneys, but assistant AG salaries fail to keep up over time. Our survey of local public
attorney salaries found that assistant AGs appear on the lower end of all years of service
categories. However, assistant AG turnover rates compare favorably and retention of
attorneys is similar to the Salt Lake County District Attorney’s Office. While turnover rates
do not appear high in comparison to other oftices we reviewed, we recommend the office
monitor turnover rates and document reasons for employees leaving in the future to help
guide management decisions.

i An In-Depth Budget Review of the Office of the Utah Attorney General (June 2015)



Chapter V
Isolated Events Increased
Attorney Contracting Costs

The contract attorneys line item in the OAG’s budget has been a concern to the
Legislature because of the large increases in the past few years. Much of the increase is due
to the Legislature’s use of this line item to appropriate and account for the state’s settlement
costs, which are largely pass-through funds not used in the OAG’s operating budget, but
this appropriations issue was recently addressed. While we did not identify concerns with
the use of contract attorneys, we do recommend a more transparent accounting of
settlement costs by including them in the other charges/pass-through expenditure category
instead of current expenses. After removing settlement costs from the contract attorneys line
item, highway projects make up the bulk of the activities in the line item. The Utah
Department of Transportation (UDOT) reimburses the OAG for these costs and the
majority of attorney contracting is used for condemnation cases that occur with large
highway projects. Two recent Utah Supreme Court cases may further increase these
condemnation costs in the future.

Other reviewed states use attorney contracting for similar reasons, but also contract out
services that Utah’s OAG provides in-house. OAG management uses attorney contracting
tor large temporary caseloads and specialty cases when no in-house expertise exists. It
appears that the OAG has adequate controls in place to monitor the quality of contracted
attorney Services.
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Chapter |
Introduction

The Utah Attorney General (AG) is the constitutionally mandated
legal adviser to the state. Our office was asked to conduct two audits
of the Office of the Utah Attorney General (OAG). This audit
addresses issues dealing with budgetary controls, appropriateness of
spending, issues with compensation, and use of contract attorneys.
The other audit, titled A Performance Audit of the Office of the Utah
Attorney General, 2015-05, addresses improving performance
management, increasing public transparency and accountability, ethics
processes, individual accountability, and office efticiency and
effectiveness. The OAG staff and management were cooperative
throughout our audit which helped enable a thorough review. Many
of the concerns addressed in this report are long standing issues that
precede the current AG. This chapter discusses primarily the OAG’s
sources of funding and expenditures.

Attorney General Primary Funding
Source Is the General Fund

The primary funding source for the OAG is the General Fund.
Dedicated credits account for about one-third of funding for the
OAG. The remaining revenue sources for the OAG are federal funds,
restricted revenues, and transfers. Controlling for settlement payments
and litigation costs, the OAG’s budget has increased about 31 percent
since 2007, from $42.8 million to $56.1 million, as illustrated in
Figure 1.1." Settlement payments and litigation costs are controlled
tor because these revenues are primarily pass-through funds or
reimbursements. As shown in Figure 1.1, the large increases in the
total budget beginning in fiscal year 2011 result from multiple
settlement payments each fiscal year.

! Settlement payments and litigation costs are not typically part of the OAG’s
operating budget. Instead, they are funds appropriated by the Legislature to the
OAG that; (1) get passed through to whomever the recipient of the settlement
payment is, or (2) reimburse the OAG for its costs of defending the state or
litigating on its behalf. Because these appropriations are essentially pass-through
funds or reimbursements, we have excluded them from our analysis of the OAG’s
budget throughout this review.
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Typically, the state pays court-ordered settlement payments and/or
litigation costs each fiscal year. However, because of large payments
tor the Pelt Settlement, these appropriations were abnormally large
trom fiscal years 2011 to 2014. The average settlement payment from
fiscal years 2007 to 2014 (including Pelt Settlement payments), was
about $5 million, with a range between $322,600 and about
$14.2 million. Excluding Pelt Settlement payments, the average was
about $698,200, with a range between $0 and about $3.7 million.
Settlement payments and litigation costs are discussed in more detail
in Chapter V of this report.

Figure 1.1 Attorney General Total Budget. Total budget includes
settlement payments and litigation costs as well as the Attorney
General’s operating budget. The OAG’s operating budget minus
settlement payments and litigation costs is represented with the
dotted line.

About 52 percent of
OAG funding comes
from the General Fund
and about 34 percent
comes from dedicated
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Figure 1.2 charts the main sources of revenue in the OAG’s
operating budget for fiscal years 2007 through 2014. Of available
tunding shown in Figure 1.2, General Fund appropriations averaged
about 52 percent of the OAG’s total revenue sources with dedicated
credits revenue averaging about 34 percent since fiscal year 2007.

Other sources of revenue include non-lapsing balances averaging
5 percent, federal funds averaging 4 percent, restricted revenue from
multiple sources averaging 3 percent, and transfers from multiple
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sources averaging 2 percent. Additional detail on the make-up of these
revenue sources is included in Appendix A of this report.

Figure 1.2 OAG Funding Sources for Operating Budget. This
figure shows sources of funding but does not include settlement
payments or litigation costs.
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Adjusting for settlement payments and litigation costs, the OAG’s
General Fund appropriations grew an average of 5 percent from fiscal
years 2007 through 2014; the range of growth was between about
-8.0 percent and 19 percent. The large jump in fiscal year 2008 was
caused by about $4.5 million and $1.9 million in ongoing and one-
time appropriations, respectively. One funding item in question from
fiscal year 2008 is a $322,600 General Fund ongoing appropriation
tor litigation of the Pelt case. The litigation of this case is now over
and the settlement payments have been made, yet it appears the
ongoing appropriation is still being made. OAG staff indicated that
they do not know how the $322,600 is being spent, but also stated
that the cuts the OAG received in subsequent years were far in excess
of this appropriation.

As exhibited in Figure 1.2, dedicated credits revenue is a major
source of funding for OAG operations, averaging about $17.3 million
per year in fiscal years 2007 through 2014. On average, about
94 percent of this dedicated credits revenue was realized from billing
state agencies for legal/professional services, which equaled about one-
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While the OAG's
average annual fulltime
equivalent employees
(FTE) total has
increased by about 8
percent since 2007,
salaries and wages
have increased by
about 24 percent for
the same period.

third of the OAG’s overall revenue each year. We discuss needed
controls over this revenue source in more detail in Chapter II of this
report.

OAG Expenditures
Show Modest Growth

OAG expenditures have shown modest growth over the years.
Personnel costs make up about 85 percent of all annual expenditures
for the office. We found that, while the OAG’s average annual fulltime
equivalent employees (FTE) total has increased by about 8 percent
since 2007, salaries and wages have increased by about 24 percent for
the same period.

Adjusting for Settlement Payments and Litigation Costs
Reveals Modest Growth in OAG Expenditures

Figure 1.3 provides a historical trend of OAG expenditures by
spending category, from fiscal years 2007 through 2014. Historically,
the OAG has accounted for settlement payments and litigation costs in
the current expense category. To show the OAG’s operating budget,
Figure 1.3 does not include settlement payments or litigation costs,
which would increase current expenses by about $5 million on average
from fiscal years 2007 through 2014, the range being $322,600 and
about $14.2 million.
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Figure 1.3 OAG Expenditures by Category. Personnel services
makes up the majority of annual expenditures by the OAG. This
chart does not include settlement payments or litigation costs.
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Adjusting for settlement payments and litigation costs, current
expenses for the OAG increased by an average of 9 percent per year,
with a range of -28 percent and 75 percent. Although spending on
attorneys fees or outside counsel fluctuates from year to year,
payments in this spending category are a major contributor to the
growth in current expenses each fiscal year. For example, in fiscal year
2008, the increase in this spending category was almost $1 million
trom fiscal year 2007. Additionally, from fiscal year 2010 to fiscal year
2014 the spending in current expenses for attorney fees increased from
about $435,700 to about $2.1 million. Other spending categories that
show a trend of increases are payments for professional and technical
services and operating supplies and maintenance repairs for buildings.

Personnel Costs Make Up About
85 Percent of Annual Expenditures

Figure 1.4 focuses on the personnel services element of the OAG’s
expenditures. It exhibits the top five contributing costs to the OAG’s
personnel expenditures and groups the rest into the “other” category.
The figure also charts the average FTE for each fiscal year; the average
FTE is shown to reflect the fact that employees come and go, making
the total FTE count a fluid number throughout the fiscal year.
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Figure 1.4 Personnel Services Breakdown Compared to
Average FTEs. The personnel services breakdown is shown for
fiscal years 2007 through 2014. The FTE number represents the
average number of FTEs for the entire fiscal year.
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The average annual FTE total for the OAG increased from 396 in
fiscal year 2007 to 427 in fiscal year 2014, representing a 7.8 percent
increase. Salaries and wages have increased by about $4.9 million in
that same period, representing about a 24 percent increase.
Compensation for the OAG is discussed in more detail in Chapter IV
of this report.

OAG Administers Several
Off-Budget Funds

Oft-budget funds are those funds administered by an agency that
do not receive legislative oversight through the normal budgeting

The OAG also ) .

administers the process. Typically, these funds are special revenue funds, trust funds,
Attorney General agency funds, or other fund types that do not require a legislative
Litigation Fund and appropriation for the agency to spend their balances. However, these

three off budget funds.

funds are generally set up for specific purposes and can have other
oversight mechanisms in place; they may be created through statute
and may even be set up administratively by the Division of Finance in
cooperation with an agency. Each fund is unique in purpose and
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tunction, and, unless required by statute, reporting on each fund is
usually done only upon request by the Legislature.

The OAG administers the Attorney General Litigation Fund and
three off-budget funds. As an expendable special revenue fund, the
Attorney General Litigation Fund fits the description of an off-budget
fund, however, the OAG receives a direct appropriation from it, which
is not typical for an oft-budget fund. The Attorney General Consumer
Programs Fund, Attorney General Crime & Violence Prevention
Fund, and the Attorney General Financial Crimes Fund are the three
off-budget funds administered by the OAG. In addition to these
off-budget funds, we have included detail about the General Fund
Restricted - Abortion Litigation Account in this report. Statute limits
the expenditure of its funds, until fiscal year 2015, to AG costs for the
defense of specific laws that might be passed. Because of this and other
language in statute regarding the account, we have included detail
about it in this report. All these funds are discussed in greater detail in
Chapter IT and Appendix D.

Audit Scope and Objectives

Our oftice conducted a performance audit and an in-depth budget
review of the Attorney General’s Oftice. The results of the
performance audit are found in a separate report (A Performance Audit
of the Office of the Utalh Attorney General 2015-05). That report
addressed improving performance management and accountability,
ethics processes, individual accountability, and office efficiency and
effectiveness, and increasing public transparency.

This report addresses the in-depth budget review of the Office of
the Attorney General. Chapter I addresses the services and
tunding/expenditure levels of the Office of the Attorney General. The
remaining chapters of this report address the following issues:

e Chapter IT - Increased accounting and budgetary controls
necessary for legal services

e Chapter III - Spending of building block appropriations
appears to meet intended purposes

e Chapter IV — Compensation on low end, but turnover rates are
tavorable

e Chapter V — Use of contract attorneys

Office of the Utah Legislative Auditor General
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Chapter I
Improved Budgetary and Accounting
Controls Necessary for Legal Services

The Office of the Utah Attorney General (OAG) does not have
adequate processes in place to contract, fund, and track legal services
to state agencies. More than $17 million of the OAG’s budget consists
of state agency payments (dedicated credits) for its legal services.
Appropriating state agency payments for legal services as dedicated
credits in the OAG’s budget has been a long standing practice, but is
not consistent with statute and also reduces transparency during the
budgeting process. A complex system of legal services agreements has
developed over time between the OAG and state agencies that lacks
uniformity. This lack of uniformity in providing legal services
contributes to inconsistent tracking of legal services costs with little or
no legislative oversight for millions of dollars of revenue.
Implementing legislative compensation increases is complicated with
the current dedicated credits approach and certain federal revenue
could be at risk. Because the OAG receives more than $17 million in
legal services payments (dedicated credits) from state agencies per
year, with about $5.9 million from federal funds; we believe the
Legislature should consider establishing an Internal Service Fund
(ISF). We also found reporting and oversight of other funds is
needed.

Long Standing Use of Dedicated Credits Is Not
Consistent With Statute and Lacks Transparency

The OAG categorizes its legal services to state agencies as
dedicated credits. This use of dedicated credits has been a long
standing practice that was inherited by the current AG, but this usage
does not fit the statutory description of a dedicated credits program.
Additionally, this categorization is not consistent with statute. Instead,
the revenue should be accounted and budgeted for as transfers. Utah
Code 63]-2-102 defines dedicated credits as "...revenues from
collections by an agency that are deposited directly into an account for
expenditure on a separate line item and program.” Applying this
definition, the collection of fees, fines, and/or other revenue-
generating transactions outside of General Fund appropriations can be
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categorized as dedicated credits revenue in budgeting. However, the
OAG’s “dedicated credits” are largely comprised of transfers received
from state agencies for the legal/professional services it provides. Thus,
the OAG’s “dedicated credits” are not new revenues coming into state
coffers, but consist largely of General Fund, restricted revenue, and/or

tederal fund appropriations to state agencies that are being transferred
to the OAG.

Use of Dedicated Credits
Is Not Consistent With Statute

While statute allows the OAG to bill agencies for legal services,
defining state agency payments to the OAG for legal/professional
services as dedicated credits is expressly forbidden by statute. Utah
Code 63]-2-102 states:

Dedicated credits does not mean:

(1) federal revenues and the related pass through or the
related state match paid by one agency to another;

(1) revenues that are not deposited in governmental
funds;

(111) revenues from any contracts; and

(iv) revenues received by the Attorney General's Office
from billings for professional services.

Appropriating state agency payments for legal services as dedicated
credits does not only create these statutory issues in the OAG’s
budget, but lack of transparency is a challenge with the current
process.

Use of Dedicated
Credits Limits Transparency

The OAG’s use of dedicated credits also limits transparency. For
example, the Legislature is not privy to the negotiations between the
OAG and the agencies for additional legal services but is asked to
approve them after the fact. Additionally, a hire-first, ask-later
approach may be enabled in the application of the 125 percent rule for
dedicated credits revenue. The 125 percent rule allows an agency to
spend up to 25 percent more in dedicated credits revenue than it is
appropriated from the Legislature.

An In-Depth Budget Review of the Office of the Utah Attorney General (June 2015)



While statute does exclude hiring permanent employees “...unless
approved by the Legislature...” in the application of this rule, the
language 1s vague enough that it could open the door for the OAG to
add attorneys without legislative approval, then request funding after
the fact. This situation took place in fiscal year 2013. In need of
additional legal services, the Department of Natural Resources (DNR)
paid for an attorney with one-time money from its own budget
because the OAG did not have the resources available. This
arrangement was made without legislative approval for a new FTE.
During the 2013 General Session, the Attorney General (AG)
requested, and the Legislature funded, a $100,000 General Fund
ongoing request for DNR Fire/Forestry/State Lands Legal Support
after the fact.

Another transparency issue with using dedicated credits is the
backdoor appropriation that indirectly increases the OAG’s dedicated
credits amount. The OAG’s dedicated credits appropriation can
increase indirectly when agencies are approved funding for legal
services in their own budgets through their respective appropriations
subcommittees.

For example, during the 2015 General Session, the Department of
Environmental Quality (DEQ) received a $135,000 General Fund
ongoing appropriation from the Natural Resources, Agriculture, and
Environmental Quality Appropriations Subcommittee for air quality
attorney general support. According to DEQ testimony, this attorney
will be hired by the OAG to provide legal services. If the OAG’s
current practices are applied to this new DEQ funding, in subsequent
budgets, DEQ will transfer this General Fund appropriation to the
OAG, which will recognize the transfer as dedicated credits revenue in
its budget and incorporate it into its future budget requests. This
attorney was not a direct appropriation to the OAG from its own
appropriations subcommittee (Executive Oftices and Criminal Justice
or EOCJ), but EOCJ will have to approve it going forward in the
OAG?’s catch-all dedicated credits appropriation.

Another issue with appropriating legal services as dedicated credits
1s that of double counting. The Legislature appropriates General
Fund, federal funds, restricted funds, and even other dedicated credits
revenue to state agencies. State agencies then use their own
appropriations to pay the OAG for legal services. Making a dedicated
credits appropriation in the OAG’s budget for the same funds that are
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also appropriated to state agencies results in the dedicated credits
being double counted in the budget roll up each year.

Budgeting and Accounting for Legal
Services Needs Improvement

In the 2001 General Session, the then AG explained his priority to
combine all state-agency attorneys into the OAG. This centralization
of attorneys was carried out over many years and the issue of how
legal services would be paid for was worked out with each agency
individually. This has led to a complex system of agreements for
providing legal services that lacks uniformity and that continues to
grow with little legislative oversight. This system contributes to
inconsistent methods of tracking hours and other cost variables for
legal services that may put some federal funds at risk. Managing
compensation increases approved by the Legislature is complicated by
the current processes as well. We therefore recommend that the
Legislature consider accounting for selected OAG legal services in an
Internal Service Fund (ISF).

An ISF can be used when an agency provides goods or services to
other state agencies, like the OAG’s legal services. Accounting for ISFs
is done on a cost reimbursement basis, which would mitigate many of
these concerns. If an ISF is not preferred, this report offers the
Legislature other options:

e Require that legal services be accounted for in a cost allocation
plan (CAP)

o Legislate a billing change for legal services

While we recognize that the accounting and budgetary concerns for
legal services discussed in this chapter can be addressed in several
different ways, we recommend that the OAG work with the
Legislature through the Legislative Fiscal Analyst (LFA) to address
them.

OAG Lacks Uniformity and Consistency in
Providing Legal Services and Tracking Costs

Legal services are funded through both the OAG’s operating
budget and, as previously discussed, through state agency budgets that
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pay the OAG for its legal services. More than $17 million is negotiated
between the OAG and state agencies for legal services each year, which
the OAG recognizes as dedicated credits revenue in its budget. The
OAG does not have a uniform system for providing legal services. In
addition to lacking uniformity, the OAG does not have an adequate
agency-wide data system to track legal services costs consistently.
Instead, multiple data systems are used that differ depending on the
OAG division and the agency that is receiving legal services.

Each year after the general session, the OAG holds negotiations
with state agencies to determine what legal services will be provided
and how agencies will pay for them. Over the years, these negotiations
have resulted in a variety of agreements between the OAG and state
agencies that range from memorandums of agreement (MOA) or
memorandums of understanding (MOU) to verbal agreements.
Reviewing source documentation, we were able to identify 33 written
OAG agreements with 21 different agencies. According to OAG
management, it also has verbal agreements to provide legal services to
6 other agencies, for a total of 39 difterent agreements that lack
uniformity.

Some of these legal services agreements contain language requiring
a report to track the level of service by attorney, by hour, by case, or
other means. However, we found that reporting requirements differ
depending on the agreement. Some agreements do not mention
reporting at all, implicitly leaving it up to the agency and/or OAG to
track attorney time and services provided.

As reported in our other audit, A Performance Audit of the Office of
the Utah Attorney General 2015-05, the OAG does not have an
effective performance management system applied throughout the
agency; instead, division directors are left to carry out any reporting
and/or performance measurement activities. Similarly, the OAG’s
current practices for tracking costs do not include an agency-wide
system where hours and services provided by attorneys are tracked.

The current approach to providing legal services and tracking their
associated costs makes it difficult to determine if services provided to
some agencies are in accordance with their respective agreements. This
leads to the question of whether the OAG is overbilling or
underbilling agencies for legal services. For example, in some cases,
OAG General Fund appropriations may subsidize work that exceeds
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agreed upon amounts in agencies that pay through the dedicated
credits process. On the other hand, some agencies may be paying
more for legal services than they receive, and if they use their own
tederal funds as payment for legal services, these federal funds could be
at risk.

Current Accounting of Legal Services
Could Put Federal Funds at Risk

Although OAG legal services are not currently accounted for in an
Internal Service Fund (ISF), the federal government treats the OAG as
an ISF because it provides centralized legal services to state agencies,
some of which are partially funded by federal funds. Approximately
one-third of legal services revenue transferred to the OAG by agencies
comes from federal funds; the fiscal year 2016 estimate is about $5.9
million. For this reason, the federal government requires the Division
of Finance to file a Form 87 for OAG services. This form originates
trom the federal Office of Management and Budget as an accounting
control to keep track of the services federal grants pay for; submission
of Form 87 is required for all ISFs. Because the OAG does not track
its legal services costs as an ISF would, the Division of Finance is not
able to provide the level of detail required on the federal Form 87.

The federal government has already taken some action in Utah.
For example, it has required reimbursement from DTS for overbilling
in the past and has recently contacted the Department of Human
Resource Management (DHRM) to inquire about its billing for legal
services. Our concern is that, if the federal government were to inquire
turther into the OAG’s operations, the OAG could be expected to
reimburse the federal government for any amount a federally funded
agency has been overbilled. By better tracking its legal services to state
agencies by units (hours, cases, legal counsel, and so on) and by
standardizing billing, the OAG would be in a better position to avoid
this risk.

Pay Increases Are Constrained
By Current Funding System

In the 2014 General Session, the Legislature approved a
$2,381,800 appropriation to the OAG for salary parity increases. The
tunding for this appropriation came from the General Fund
($1 million), dedicated credits ($1.2 million) and federal funds
($138,200). Because dedicated credits appropriations are essentially
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authorized spending limits, and the OAG’s dedicated credits
appropriations consist of fund transfers from state agencies for legal
services, the OAG was dependent upon state agencies to cover over
half of this salary increase from their operating budgets.

In cases like this, agencies also need to receive additional
appropriations to cover the OAG’s salary increases; if added funds are
not appropriated, agencies have to find the extra funds in their own
budgets. This same problem occurs when the Legislature approves
compensation increases, like a cost-of-living adjustment. Intuitively,
collecting the full amount of an appropriated increase of dedicated
credits is not always possible for the OAG, and in this case, the OAG
could not distribute the full amount of the salary parity increases
appropriated by the Legislature. Funding OAG legal services as an ISF
or a similar method could alleviate this problem.

Additional Controls for
Legal Services Necessary

To encourage uniformity in the delivery and billing of OAG legal
services, we recommend that the Legislature consider an Internal
Service Fund (ISF). This recommendation is supported by the
Legislative Fiscal Analyst. If an ISF is not preferred by the Legislature,
then we recommend it consider either a cost allocation plan (CAP) or
a new line item for legal services. To ensure accountability and
transparency, each alternative would need accompanying statutory
language to require ISF-like reporting.

We Recommend the Legislature Consider Creating an
Internal Service Fund (ISF) for Selected Legal Services. According
to the Governmental Accounting, Auditing, and Financial Reporting:
Blue Book and Generally Accepted Accounting Principles (GAAP),
internal service funds are utilized “...to report any activity that
provides goods or services to other funds, departments, or agencies of
the primary government and its component units, or to other
governments on a cost-reimbursement basis.” Further, the Blue Book
says that the use of an ISF is limited to services where the government
is the predominant participant, and that an ISF must “function on...a
break-even basis over time.” An example is DHRM, which provides
human resource services to state agencies that are accounted and
budgeted for as an ISF. According to this definition, since the OAG
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provides legal services primarily to government agencies, it currently
operates as an ISF.

An ISF is required to report to a rate committee, and/or to the
executive directors of the Division of Finance and the Governor’s
Oftice of Management and Budget each fiscal year to set the rates it
charges to agencies for its services. The Legislature approves these
rates during the budgeting process. By operating as an ISF on a cost-
reimbursement basis and setting rates, the OAG would establish more
standard billing procedures and be able to include salary increases in
rates when approved by the Legislature. Because of an ISF’s more
extensive reporting requirements, the OAG would also be able to
provide more detailed justification of costs to meet federal
requirements, provide more budget transparency, and be subject to
more legislative oversight of its legal services.

The OAG already bills some agencies on a rate-per-service basis
and the new case management system being implemented could help
facilitate the move to an ISF. For these reasons, we recommend that
selected OAG legal services be accounted for as an ISF in a separate
line item. In our interviews with national consultants that work with
other state AGs on these issues, they were not aware of other states
using an ISF to address these concerns. While this may be the case, the
Legislative Fiscal Analyst (LFA) agrees that an ISF would be the best
option for selected OAG legal services in Utah. If the Legislature
decides to approve an ISF for OAG legal services, we recommend that
the OAG work with LFA to determine the best manner to facilitate
this change. If the Legislature does not want to consider an ISF, then
it could consider a cost allocation plan.

A Cost Allocation Plan (CAP) Is an Alternative to an ISF. The
national consultants we interviewed said that their reccommendations
to other state AGs usually center on a CAP or a revolving fund to
account for legal services. Alaska, Nevada, Texas, and Oklahoma are
state AGs these consultants have worked with. A CAP uses a weighted
average to charge agencies statewide for the total costs of providing
legal services. The weighted average is based upon the units (hours) of
services agencies receive/use in legal services, and the total costs for the
OAG to provide those services. As a result, the OAG’s costs are
allocated across all agencies and other governmental entities. This
approach would provide the OAG a mechanism to budget for legal
services on the front end by charging each state agency a budgeted
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amount in the legislative general session and would enable the OAG to
reconcile its agency billings at the end of each fiscal year, accounting
tor actual usage. According to the consultants, this model takes care of
the federal government’s concerns about billing for services.

A CAP would require the OAG to track hours spent providing
legal services to agencies. This method would help the OAG establish
more standard billing procedures, include salary increases in rates, as
well as provide more detailed justification for use of federal funds.
However, it would not necessarily lead to more transparency and
legislative oversight of its budget. So, if a CAP becomes the
Legislature’s preferred option, we recommend that statutory language
requiring ISF-like reporting should accompany a CAP for the OAG’s
legal services. This ensures that budgeting and reporting on the front
end is accompanied by sufficient controls and reporting on the back
end of the process.

A New Line Item for Legal Services Is Also a Legislative
Alternative to an ISF. The Legislature could create a line item called
Legal Services and make all operations that provide legal services part
of it. The Legislature could also create statutory requirements for ISF-
like tracking and reporting of legal services to agencies. This option
would expand the OAG’s currently limited system for tracking
attorney time and other cost variables by agency, case, and service
type, to an agency-wide system that financial staff and upper-
management could use for internal decision making and providing
reports to the Legislature and other stakeholders.

Additional Reporting and Oversight
Of Other Funds Needed

The Attorney General Litigation Fund is an expendable special
revenue fund by statute that does not require a legislative
appropriation for the OAG to spend its balances. However, the OAG
currently receives a direct appropriation from the fund that can be
eliminated without altering the OAG’s operations. Additionally, the
Attorney General Litigation Fund’s balances have been on a
downward trend since fiscal year 2012 and the potential exists for the
Legislature to see building block requests to backfill the OAG’s
spending from this fund if this trend continues. While the OAG did
report on this and three off-budget funds in fiscal year 2014, reporting
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for previous years was lacking. We recommend more transparent and
consistent reporting each year.

Attorney General Litigation Fund
Needs Additional Oversight

Because of the materiality of the Attorney General Litigation
Fund, the fact that an appropriation is made from it to the OAG, and
its significant contributions to the OAG’s operational budget, it is
treated separately in this report from the other funds administered by
the OAG. The Attorney General Litigation Fund is an expendable
special revenue fund, which normally would exclude it from the
budgeting process. As it currently exists, the fund’s purpose is to
provide

...funds to pay for any costs and expenses incurred by the
state attorney general in relation to actions under state or
tederal antitrust, criminal laws, or civil proceedings under
Title 13, Chapter 44, Protection of Personal Information
Act...

The fund has a $2 million cap and the OAG relies on it to support
several FTEs in its operating budget. Revenue to this fund comes
from proceeds related to settlements and judgements of actions taken
by the AG. Additional legislative oversight of the fund is needed, due
to the fact that its balances have been decreasing, which could result in
a future building block request from the OAG to the Legislature if the
downward trend in fund balances continues.

According to personnel data submitted by the OAG, the Attorney
General Litigation Fund pays for six FTEs in its office. One attorney,
two paralegals, and a special investigator are paid for with fund
balances. The other two FTEs have a $300,000 appropriation
carmarked from the fund to the OAG’s operational budget each year.
However, because the Attorney General Litigation Fund is an
expendable special revenue fund, the OAG is permitted to expend
tund balances consistent with the fund’s purposes without an
appropriation. As a result, this $300,000 annual appropriation is not
necessary and can be eliminated. OAG staft informed us that
eliminating this appropriation will not change their operations.

Whether or not this change is made, it would be prudent to treat
the fund as other expendable special revenue funds are treated. This
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approach would require including it in the appropriations acts for
legislative review each year and require a report to the Legislature on
tund balances, revenue, and expenditures to the fund each year.
Additional details of the fund are available in Appendix D of this

repor t.

Annual Legislative Reporting on All Other Off-Budget Funds
Would Increase Accountability of Fund Activities

The OAG administers three other off-budget funds: the Crime &
Violence Prevention Fund, the Consumer Programs Fund, and the
Financial Crimes Fund. Each fund has a unique purpose and further
detail for each is contained in Appendix D. In its 2014 in-depth
budget review, the Legislative Fiscal Analyst recommended additional
oversight and reporting to the Legislature for these funds. Overall, it
appears that the reporting for all three of these funds was carried out
in fiscal year 2014, at least verbally, but did not occur in any previous
years. To increase accountability, the reporting of these funds should
include a descriptive report of each fund in the future. The OAG
should submit this report to the Executive Office and Criminal Justice
Appropriations Subcommittee (EOCJ) at the end of each fiscal year
and before the ensuing general session, and consider linking these
reports to its website for public access.

Recommendations

1. We recommend that the Legislature work with the OAG to
establish an Internal Service Fund (ISF) for selected legal
services for accounting purposes and separate them into their
own line item for budgeting purposes. If the Legislature does
not prefer an ISF, then we recommend one of the following:

0 Require that legal services be accounted for in a Cost
Allocation Plan (CAP) and include statutory language
requiring ISF-like accounting and reporting; create a
separate line item for legal services for budgeting
purposes

0 Legislate a billing change for legal services by:
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* Creating a new line item called Legal Services
and placing selected operations that provide legal
services to state agencies in it

* Including statutory language requiring ISF-like
accounting and reporting requirements

2. We recommend that the Legislature appropriate legal services
revenue to the OAG as transfers instead of dedicated credits to
comply with statute.

3. We recommend that the Legislature consider including the
Attorney General Litigation Fund in the appropriations acts
and eliminate the appropriation from the fund to the OAG’s
budget. We further recommend that the Legislature consider
annual reporting requirements that describe the fund’s balance,
revenue, and expenditures each year.

4. We recommend that the OAG annually issue a report that
outlines all three off-budget fund balances, revenues,
expenditures, and activities to the Executive Oftice and
Criminal Justice Appropriations Subcommittee and link it to
the OAG’s website.
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Chapter Il
Spending of Building Block
Appropriations Generally Meets Intent

In general, building block expenditures by the Oftice of the Utah
Attorney General (OAG) appear consistent with their stated legislative
purposes, we were able to validate 50 of 53 building blocks received
by the OAG since fiscal year 2010. However, we were not able to
verify spending for two building blocks because of insufficient
accounting in the division overseeing them. In addition, questions
remain with another building block that will require follow-up from
the Legislature to ensure adequate tracking. We also noted that, while
two other building blocks were spent in accordance with their
intended purposes, concerns exist that will require further legislative
action to resolve. For example, the OAG hired full-time employees
with a one-time appropriation intended to be spent over multiple
years. Finally, appropriations from a restricted account far exceed the
account’s revenues, leaving the OAG in a position to subsidize the full-
time attorneys hired with other funds.

Building block appropriations are spending items approved by the
Legislature that constitute new money in an agency’s budget. When an
agency makes a building block request for new funding, it is asked to
provide data and analysis to justify the request. We followed up on
cach building block appropriation the Legislature made to the OAG
tor the five most recently completed fiscal years and have provided
analysis that breaks down the OAG’s spending of its building block
appropriations.

Throughout this process, OAG financial management and staff
were very cooperative in providing the information and
documentation we requested, even when these requests did not
necessarily produce a favorable result for the OAG. Not only did this
process reveal a few areas of concern in the OAG’s budget, but it
revealed that the OAG’s office has spent legislative appropriations
according to their stated purposes in nearly every case. Adjusting for
settlement payments and litigation costs, the OAG’s building block
appropriations total approximately $10.3 million over the five years
included in our analysis, an average of about $2 million in increased
appropriations per year. See Appendix C.1 for more details.
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Since fiscal year 2010,
the OAG has received
53 building blocks and
none were found to be
spent contrary to their
intended purposes, but
three were partial. Two
were partial because of
inadequate accounting
and one was partial
because of insufficient
documentation related
to a delayed
implementation.

Building Block Expenditures
Appear Consistent with Stated Purpose

In general, the OAG’s spending of its building block
appropriations from the Legislature appear to be meeting their
intended purposes. We reviewed the OAG’s building block
appropriations from fiscal years 2010 to 2014 and were unable to
verity spending on 2 of 53 building blocks because of inadequate
accounting. One other building block became eftective beginning July
1, 2014 and does not yet have a complete year of data. Additionally,
this review identified issues within the OAG’s budget that will require
legislative action to resolve.

Figure 3.1 breaks down the number of OAG building blocks
tunded by the Legislature by fiscal year. It contains a scale indicating
the degree to which the OAG’s building block appropriations appear
to have been spent according to their stated purposes. Three different
designations are used in the scale: Yes, Partial, and No. In our review,
zero building blocks received a designation of No. This table is derived
from detailed tables found in appendices C.2 - C.6 that contain
additional information about each individual building block.

Figure 3.1 Degree to Which OAG Spending of Building Block
Appropriations Meets Its Stated Purpose. Five-year analysis of
the OAG'’s spending of its building block appropriations.
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Fiscal Year Yes Partial No Total
2014 9 1 0 10
2013 11 0 0 11
2012 11 1 0 12
2011 9 1 0 10
2010 10 0 0 10
Total 50 3 0 53

Source: Appropriations Reports from 2009 through 2014 General Sessions, meeting minutes and audio
recordings of Legislative Committee Meetings, and Attorney General staff.

Overall, for fiscal years 2010 through 2014, 53 new building block
appropriations were made to the OAG, an average of about eleven per
year. Fifty of the 53 appear to have been spent according to their
stated purpose and were given a designation of Yes. Three appear to
have been spent according to their stated purpose, but concerns about
their spending remain, so are classified as Partial. Regardless of the
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three Partial designations in our review, no building block
appropriations appeared to be spent contrary to their purposes.

Insufficient Accounting Results
In Unverifiable Spending

We were unable to verify the spending of appropriations for two of
the three building blocks designated Partial in Figure 3.1, specifically,
the SECURE Strike Force and the Internet Crimes Against Children
(ICAC) programs in the OAG's Investigations Division. These
programs investigate criminal activity in areas of identity theft and
abusive treatment of children.

The SECURE Strike Force received appropriations in fiscal years
2010, 2012, and 2013, both one-time and ongoing. General Fund
ongoing appropriations totaled more than $1 million for the program
but we were unable to verify its expenditures during our review. The
ICAC program received appropriations in fiscal years 2010, 2011, and
2012, again, both one-time and ongoing. We were unable to
determine a purpose for a $125,000 General Fund ongoing
appropriation to the ICAC program in fiscal year 2011, other than it
was a transfer from the Commission on Criminal and Juvenile Justice.
Because the ICAC program was funded through federal grants until
this $125,000 appropriation in fiscal year 2011, and because of
accounting issues discussed next, we were not able to verify
expenditures for the ICAC program as a whole during our review.

In general, we found that the accounting for these programs has
been inadequate because Investigations Division employees have not
charged their time appropriately. Because of the adverse psychological
impact of the work on Investigations Division employees, it has been a
policy of past and current management to move investigators between
programs regularly. For example, an investigator might work on the
SECURE Strike Force for six months, then be moved to the ICAC
program for the remaining six months of a fiscal year. To provide
accountability, this regular job re-assignment means that employees
must be disciplined in charging their time appropriately. However,
according to division management, because of the sensitive nature of
the division’s work, previous management did not want to reveal
program details, which was cited as a reason for division
management’s lack of oversight. We note that, if time is not charged
appropriately, accounting of employee time will be insufficient and
spending data will be unreliable.
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As a result, determining how much spending can be attributed to
the SECURE Strike Force, ICAC, and the other programs in the
Investigations Division at the time of our review was not possible.
Instead, we could only verity spending for the Investigations Division
as a whole. OAG management says this issue has been fixed internally
and they do not anticipate any issues going forward. However, neither
fluid re-assignments between jobs, nor fear of transparency in
reporting program expenditures to the public justify the errant
charging of employee time to their proper job codes and programs in
the Investigations Division. This issue could indicate lack of strong
overall management of these programs, and is a concern that needs to
be addressed in the future.

The third building block that received a designation of Partial in
Figure 3.1 was Senate Bill (S.B.) 49, Child Welfare Modifications,
2013 General Session. The bill impacts multiple agencies and delays
the implementation of certain provisions until fiscal year 2015.
Without a complete fiscal year, certain data is unavailable to verify.
However, when we asked OAG management if performance metrics
or data tracking were occurring to measure the impact of this bill on
the OAG, management indicated that nothing was currently being
done on this front. Without data and performance tracking, the
impacts of this bill to the OAG will be difficult to determine. We
recommend that the Executive Offices and Criminal Justice
Appropriations Subcommittee follow up on this item to make sure
processes for data tracking and validation are in place.

Additional Spending
And Budgeting Concerns

In addition to the insufficient accounting in two programs, our
review of the OAG’s spending of building block appropriations raised
questions and concerns about other budget items that will require
turther legislative action and oversight to resolve.

For example, a building block appropriation that received a
designation of Yes in Figure 3.1 will require further legislative action
to resolve an issue. S.B. 281, Mortgage and Financial Fraud
Investigators, passed in the 2012 General Session, was appropriated
$2 million General Fund one-time for the investigation and
prosecution of mortgage and other financial fraud and created a
restricted account to hold the funds. The provisions of this bill were
discussed in the Executive Offices and Criminal Justice Appropriations
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Subcommittee (EOC]) in the 2012 General Session. EOCJ
understood then that it was appropriating one-time funding that
would be spent over the course of multiple fiscal years and that it
would potentially have to make a decision about ongoing funding in a
tuture general session. It is likely that EOCJ will see a building block
request in the 2016 General Session for ongoing funding because the
OAG has hired full-time people with one-time appropriations. The
cost of current operations is approximately $700,000 per year.

Another building block appropriation with concerns in need of
legislative action is H.B. 76, Federal Law Evaluation and Response,
2011 General Session. The Legislature appropriated $350,000 from
the Constitutional Defense Restricted Account (CDRA) to hire
attorneys and clerical staff. Funds available in the account do not cover
the costs of the attorneys hired or the clerical staff position, which puts
the OAG in a position of subsidizing these positions with other funds
in its budget.

In summary, the OAG appears to have spent its building block
appropriations according to their stated purposes in almost every case.
Insufticient charging of employee time and accounting of program
expenditures was found in two programs’ building block
appropriations in multiple fiscal years; we recommend these programs
be followed up on. In addition to the insufficient accounting of these
programs, two other building block appropriations from previous
tiscal years need legislative action to resolve identified issues.

Recommendations

1. We recommend that the Executive Offices and Criminal Justice
Appropriations Subcommittee require the OAG to follow up
on the programs in the Investigations Division to ensure
accounting of program expenditures is accurate and verifiable.

2. We recommend that the Executive Offices and Criminal Justice
Appropriations Subcommittee follow up on the
implementation of S.B. 49, Child Welfare Modifications, 2013
General Session, to ensure processes for data tracking and
validation are in place.
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Chapter IV
Compensation on Low End but
Turnover Rates Are Favorable

The use of dedicated credits to partially cover salary increases for
Utah’s Assistant Attorneys General (assistant AGs) is challenging
because the dedicated credits must be collected from other state
agencies receiving legal services. These state agencies must pay for the
increases out of their own budgets if able, and this process limits the
ability of the Office of the Utah Attorney General (OAG) to cover all
salary increases. Our review of compensation found that entry-level
salaries for assistant AGs compare well on a national survey for public
attorneys, but assistant AG salaries fail to keep up over time (see
Figure 4.1). Our survey of local public attorney salaries found that
assistant AGs appear on the lower end of all years of service categories
(see Figure 4.2). However, assistant AG turnover rates compare
tavorably and retention of attorneys is similar to the Salt Lake County
District Attorney’s Office. While turnover rates do not appear high in
comparison to other offices we reviewed, we recommend the office
monitor turnover rates and document reasons for employees leaving in
the future to help guide management decisions.

Dedicated Credits Limit the OAG’s Ability
To Cover All Salary Increases

As discussed in Chapter II of this report, the use of dedicated
credits is not in line with statute. When dedicated credits are used to
cover salary increases for assistant AGs, administrative difficulties are
created that can reduce the effect of salary increases. Because dedicated
credits have to be collected from other agencies, the ability of the
OAG to collect appropriated increases when tied to dedicated credits
1s affected by agency budgetary constraints. Chapter II of this report
addressed concerns with the use of dedicated credits; compensation
increases tied to dedicated credits was one of those concerns.

In the 2014 General Session, the OAG asked the Legislature for
salary increases. The office received $2.4 million for fiscal year 2015,
consisting of $1 million in Gen