OFFICE OF THE UTAH ATTORNEY GENERAL

ANNUALREPORT




HREETD




CONTENTS

~N o o1 b

15
16
21
23
26
28

34
35
37
41

Mission & Vision
Office Priorities
Office Locations
2018 Highlights
Constitutional Defense Special
Litigation (CDSL)
Criminal Appeals
Civil Appeals

State Agency Counsel
Education

Litigation

Natural Resources

Oil, Gas & Mining, Forestry,
Fire & State Lands
Water, Wildlife, & Parks

Public Lands
Environment & Health
Highways & Utilities
Tax, Financial Services, & Antitrust

Justice
Victim Services
Insurance Fraud
Criminal Non-Support (CNS)
Internet Crimes Against Children

(ICAC)

56

63
65
66
68

73

89
90

2018 Annual Report

Statewide Enforcement of Crimes by
Undocumented Residents (SECURE)

Special Prosecution Unit
Investigations

Special Investigations Unit (SIU)
Cooperative Disability Investigations
Unit (CDIU)

Utah Trafficking in Persons Task Force

(UTIP)
Child Protection
Child & Family Support
Medicaid Fraud Control Unit (MFCU)
White Collar & Commercial Enforcement
(WCCE)
Special Units
Tobacco
Utah Opioid Task Force
Utah@EASE
Children's Justice Center Program (CJC)
Utah Prosecution Council (UPC)
SafeUT
White Collar Crime Offender Registry
(WCCOR)
Current Challenges
Budget



AG OFFICE
MISSION & VISION

MISSION

To uphold the constitutions of the United
States and the State of Utah, to enforce
the law, and to protect the interests

of the State of Utah and its people,
environment, and resources.

VISION

Directed by Attorney General Sean Reyes,
the Utah Attorney General’s Office (AGO)
strives to be the best public law office in
the State of Utah and the United States.
With approximately 524 attorneys and
staff in offices across the state, the Utah
Attorney General’s Office serves nearly 60
state agencies, boards, and commissions,
colleges, and universities, as well as

the Governor and the Legislature. Each
member of the AGO team is committed to
representing the citizens of Utah with the
highest level of integrity, professionalism,
civility, and transparency.
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AG OFFICE
PRIORITIES

Protect Utahns, particularly children

The top priority of the Utah Attorney General's Office is to keep citizens, especially children,

safe from violent crimes, domestic abuse, and predatory crimes. The AGO works hard through its
task forces and with law enforcement partners to fight the illegal drug trade, human trafficking,
government corruption, and many other types of serious criminal activity. The office investigates
and prosecutes these crimes to make the state safe for Utah families, while protecting victims and
empowering them to reclaim their lives.

Restore public trust

Efficiency, ethics, and transparency are key components to the foundation of good government.

It is vital that citizens know what their public officials do. The Utah Attorney General’s Office
itself is committed to best practices of proper government and providing the best possible legal
representation while carefully using public funds and being accountable to the people who vest the
AGO with authority.

Protect Utah businesses and consumers from white collar frauds and scams

The Utah Attorney General’s Office is committed to protecting businesses and consumers from those
who abuse the law. Whether investigating and prosecuting tax fraud and Ponzi schemes, enforcing
the Consumer Protection Act, cracking down on internet abuse and anti-competitive business
practices, combating counterfeiting and identity theft, or safeguarding against other business crimes
and abuses, these protections translate into a safer Utah for all of us.

Defend Utah’s laws against federal government overreach

Utah’s rich, natural resources and wild landscapes reflect a strength and independence that the Utah
Attorney General’s Office is proud to represent. From urban to rural interests, energy development
to conservation, and pioneer stock to new residents, defense of our economy and enforcement of our
laws has a far-reaching impact.

Attorney General Reyes is committed to listening to and representing our citizens and our business
owners in concerns as diverse as mining, technology, agriculture, direct sales, manufacturing, finance,
retail, energy, hospitality, healthcare, professional services, insurance, entertainment, real estate, and
automobile issues. He will continue to lead our state in fighting crime and federal overreach that
threaten Utah’s independence, economic growth, and safety.
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AG OFFICE
LOCATIONS
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AG OFFICE
2018 Highlights

Education

Natural Resources

Recovered $4 million in patient collections
and $2 million in the fourth quarter in general
insurance collection for the University
Hospitals and Clinics.

Highways & Utilities

Secured public access to over 3 million acres
of school trust lands for hunting, fishing, and

trapping.

SafeUT App

Transitioned UTA representation to AGO.

Justice

Collected almost $8 million in asset forfeiture
in narcotics, weapons, theft, and fraud cases.
Prosecuted cases that resulted in over $800k
ordered in restitution for insurance fraud.
Collected nearly $1.25 million in child support
from delinquent non-custodial parents.

Litigation

Reduced damages from $2 million to
$119,000 in a wrongful termination suit.

Medicaid Fraud Control Unit

Successfully prosecuted a number of cases that
led to over half a million dollars in restitution
to be repaid by medical providers.

Mortgage & Financial Fraud Unit

Collected nearly $900k of restitution; an
additional $7 million was ordered.

Received and handled over 286 unique and
verified tips about threats to Utah schools.

State Agency Counsel

Handled approximately 10,345 issues and
cases.

Tax, Financial Services, & Antitrust

Recovered nearly $5 million for the Utah
State Tax Commission, the Utah Insurance
Department, and the Utah Department of
Financial Institutions.

Utah Opioid Task Force

Organized joint Opioid Solutions Summit with
Senator Mike Lee’s office. Summit was attended
by over 9,000 students and community members.

UPC

Secured a $1.235 million grant to purchase a
statewide case management system on behalf
of state and local prosecutors.
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CONSTITUTIONAL

DEFENSE & SPECIAL
LITIGATION

Overview

Lawsuits challenging the constitutionality of state law (that are not covered by indemnification for civil liability
for money damages in the Risk Fund) are defended by the Constitutional Defense and Special Litigation
Division (“CDSL”) under the supervision of Solicitor General Tyler Green. Some of the more publicized cases
that have been handled by the Solicitor General and the CDSL team in 2018 include:

* Brewvies’ First Amendment challenge to the statutory prohibition against serving alcohol while showing
movies containing sexual images;

* Resolution of the Disability Law Center’s class-action lawsuit alleging the State detains individuals
arrested for crimes and awaiting competency restoration for time periods that exceed constitutional
limits;

* The Disability Law Center’s class-action lawsuit alleging the State fails to transition individuals with
intellectual or developmental disabilities from intermediate care facilities to home and community-based
services at a constitutionally permissible pace; and

» Litigation related to a private coalition’s attempt to remove the Utah Medical Cannabis Act initiative
from the general election ballot.

BY THE NUMBERS, FY 2018

Total Cases Defended

26 -

% Increase from
FY 2014

550%

FY 2014 FY 2015 FY 2016 FY 2017 FY 2018
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Notable Cases

National Monument Cases

A coalition of environmental groups and Indian tribes filed five separate lawsuits in the United States District Court
for the District of Columbia, challenging the President’s authority to reduce the size of the Bears Ears and Grand
Staircase national monuments. The Court consolidated the five lawsuits into one. The Court denied Defendants’
motion to transfer venue to the district court in Utah. Defendant’s Motion to Dismiss is fully briefed and pending
before the Court.

Disability Law Center, et al. v. Department of Human Services, et al.

The Disability Law Center (“DLC”) filed a class action lawsuit on behalf of individuals accused of a crime and
detained in county jails awaiting competency restoration treatment. DLC alleged the Department of Human
Services (“DHS”) was violating these individuals’ due process rights by incarcerating them without providing
competency restoration treatment in a timely manner. The court denied Defendants’ motion to dismiss and
subsequently certified the class. The 10th Circuit denied Defendants’ motion for interlocutory appeal. After months
of negotiation, the parties entered into a settlement agreement that was approved by the court. The settlement
agreement requires DHS to significantly reduce the wait times for receiving treatment for those accused of

crimes but declared incompetent to stand trial. A monitor was appointed to ensure compliance with the terms of
the settlement agreement. The case is stayed until July 17, 2022. During this period of time there are significant
reporting and monitoring requirements and benchmarks that must be met.

Disability Law Center, et al. v. Utah Department of Health and Human Services, et al.

The Disability Law Center (“DLC”) filed a class-action lawsuit, contending the Utah Department of Health and
Utah Department of Human Services (collectively, the “State”) are violating the Americans with Disabilities
Act (“ADA”), by not affording individuals residing in private Intermediate Care Facilities (“ICFs”) sufficient
opportunities to transition to less-restrictive integrated settings. On March 12, 2018, the parties agreed to stay
the case for 180 days, with the possibility of an additional 90-day extension, to allow the parties time to explore
settlement. Case has been stayed until April 2019 to ensure potential budgetary issues are fully resolved.

Epilepsy Association et al v. Herbert, et al.

Plaintiffs have challenged House Bill 3001, which the legislature enacted to amend Proposition 2. Plaintiffs claim
1) the legislature lacks the authority to repeal the ballot initiative; and 2) the Church of Jesus Christ of Latter-

day Saints improperly influenced the legislative process in violation of the Domination clause in the Utah State
Constitution. Plaintiffs’ counsel has indicated he intends to amend the Complaint to include a claim that HB 3001 is
preempted by Federal law. The Complaint has not yet been served and the case is in its initial stages.

Greer v. Herbert, et al.

Disabled Plaintift sought license from the State to operate a brothel, arguing that as a disabled man, he needed
access to one. The State denied Plaintiff’s license because prostitution & brothels are unlawful in this state. Plaintiff
claims the State violated his constitutional rights of substantive due process, privacy, equal protection, and freedom
of association, and sought a court order striking down Utah’s brothel laws. The District Court granted Defendant’s
Motion for Summary Judgment on the Pleadings. Plaintiff has appealed.
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Notable Cases

Salt Lake County, et al. v. State

Plaintiffs Salt Lake County, Duchesne County, Uintah County, Washington County, and Weber County (the
“Counties”) contend that portions of SB 157 passed in 2017, SB 237 promulgated in 2008, and SB 165

passed in 2015 (the “Acts”) violate the State and Federal Constitutions. Plaintiffs argue that the Acts result in
unconstitutionally low taxes for commercial passenger airlines, which, in turn, result in higher taxes for county
taxpayers. The State moved to dismiss the Counties’ claims, contending the Court lacks subject-matter jurisdiction
because Plaintiffs have not based their claims on a specific assessment or case, and instead ask the court to decide
abstract questions. The Court granted the State’s Motion to Dismiss and the Counties have appealed the Court’s
ruling to the Utah Supreme Court.

Shurtleff v. State

Former Attorney General Mark Shurtleff seeks to recover more than $1,000,000 in attorney’s fees that he incurred
in defending against criminal charges brought against him by the State of Utah. Shurtleff advanced a statutory

and contractual right to recover his attorney’s fees. The court dismissed Shurtleff ’s statutory claims because the
criminal charges against him were dismissed based on the prosecutor’s motion. In support of his contractual claims,
Shurtleff contends the prosecutor accepted the terms of a cooperation agreement that included the prosecutor’s
promise not to oppose Shurtleff’s motion to dismiss, and by filing the State’s motion to dismiss the criminal
charges, the prosecutor breached the contract. The court denied the State’s motion to dismiss the contractual claims,
and the parties are conducting discovery.

Swallow v. State

Former Attorney General John Swallow seeks to recover approximately $1,600,000 in attorney’s fees that he
incurred in defending against criminal charges brought against him by the State of Utah. The parties are conducting
discovery to determine the reasonableness of the attorney’s fees that Swallow seeks to recover.

Texas v. Zinke

Texas, along with two other states (Louisiana and Indiana), challenged the Indian Child Welfare Act (“ICWA”),
alleging the provisions of the Act are unconstitutional. Utah joined with several other states in filing an Amicus
brief in defense of ICWA. The United States District Court for the Northern District of Texas granted Plaintiffs’
Motion for Summary Judgment and struck down ICWA, concluding that provisions of the Act violate Equal
Protection, the separation of powers principles of non-delegation, the Tenth Amendment, the Administrative
Procedure Act, the Fifth Amendment’s Due Process Clause, and the Indian Commerce Clause. The case has been
appealed to the Fifth Circuit Court of Appeals.

West Valley City and City of West Jordan v. Utah State Emergency Medical Service Committee, et al. (Gold
Cross Services Inc. — Intervenor)

West Valley City and the City of West Jordan have sued the Utah Bureau of Emergency Medical Services and
Preparedness, Utah State Emergency Medical Service Committee, and Utah Department of Health (“Defendants™),
and are challenging the validity of amendments to administrative rules relating to ambulance services. Gold Cross
has intervened in the case.

12 | Office of the Utah Attorney General
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CRIMINAL

APPEALS

Overview

The Criminal Appeals Division is part of the Appellate Department under direction of Solicitor General Tyler Green.
The division defends successful convictions, promotes fair treatment for victims and defendants, and represents

the State of Utah in all appeals statewide from capital and felony convictions and from juvenile delinquency
adjudications. It also represents the state in all state post-conviction and federal habeas proceedings, including all
death penalty challenges. In addition, the division advises county prosecutors statewide on issues of criminal law
and procedure, particularly in capital cases and cases presenting complex search and seizure issues.

The division has also made significant progress moving capital cases forward. The division has successfully brought
several capital cases to or near the end of their present litigation stage. In one case, the division is prosecuting an
appeal which, if successful, should result in a rule that will considerably shorten the delay in all of the division's
capital cases.

BY THE NUMBERS, FY 2018

Number of briefs filed

184

Through the Years

190

185

180
175
170
165
160
FY 2015 FY 2016 FY 2017 FY 2018
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CIVIL

APPEALS

Overview

The Civil Appeals Division is part of the Appellate
Department under direction of Solicitor General
Tyler Green. Appellate lawyers in the division
defend the state’s victories from challenges on
appeal or obtain reversals by the appellate court

of erroneous, adverse decisions. The division
frequently works together with other trial attorneys
in the AGO on complex substantive matters
involving challenges from administrative actions and
district court cases, as well as questions certified to
the Utah Supreme Court from other courts. Wide-
ranging challenges handled by the division may
involve constitutional challenges, Native American
law, administrative law, eminent domain, tax law,
water law, public lands, and prisoner parole issues.

16 | Office of the Utah Attorney General

Importance of Civil Appeals

The division handles virtually all civil appellate
matters involving the state and its myriad
agencies, officers, and employees represented by
the AGO. The division also drafts amicus briefs
on important issues raised in other appellate
cases that do not directly involve a state party.
Civil appellate matters arise in both state and
federal appellate courts, including the Utah Court
of Appeals, Utah Supreme Court, U.S. Court of
Appeals for the Tenth Circuit, and the United
States Supreme Court. These are particularly
important as they are likely to become binding
precedent throughout the state, the Tenth Circuit
(including six western states), or the nation.
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N

e




How the Civil Appeals Division Works

The division is divided into two sections: the Civil Appeals Section and the Litigation Appeals Section. The
Civil Appeals Section has four attorneys and handles civil appeals within the AGO. These appeals cover a
wide variety of issues, including constitutional challenges, Native American law, administrative law, eminent
domain, tax law, water law, education law, public lands, environmental law, and prisoner parole decisions,
among others.

The Litigation Appeals Section has three attorneys and handles appeals from risk management-covered cases
involving torts, civil rights, and employment claims against the state, other governmental entities, and their
employees. These appeals not only present important legal questions; they also often pose significant financial
risk for the state and its agencies.

On appeal, attorneys generally defend the lower court's decision, but can occasionally take appeals seeking to
reverse adverse lower court decisions. The appellate attorneys are some of the few attorneys in the office that
are required to play both offense and defense, each of which involve different skill sets. Done properly, most
appeals take significant time, effort, and skill.

In addition to briefs (merit or amicus), attorneys may have to draft other substantive pleadings, and they
participate in mediations when settling an appeal is in the state's best interest. In addition to preparing for their
own oral arguments, attorneys spend significant time helping prepare their colleagues for oral argument by
reviewing the briefs, discussing the issues, and acting as judges in moot courts.
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Civil Appeals

Nmebe" of brilefsd& % Increase from FY 2017
substantive pleadings o
f 26%

Notable Cases

Utah Republican Party v. Cox

The 10th Circuit Court of Appeals upheld the validity of the Utah Legislature’s S.B. 54, then denied Plaintiff
Utah Republican Party’s petition for rehearing. The Utah Republican Party has filed a petition for certiorari
with the U.S. Supreme Court. The Attorney General’s Office will file a brief in opposition to the petition early
in February of 2019.

American Charities for Reasonable Fundraising Regulation, Inc. v. O’Bannon

The 10th Circuit held that the plaintiff’s constitutional challenges to the prior version of the Utah Charitable
Solicitations Act were moot (after the AGO’s Constitutional Defense and Special Litigation Section had
successfully defended the law in district court).

Count My Vote v. Cox
The Utah Supreme Court held (in a preliminary order) that Utah’s citizen initiative laws did not violate Count
My Vote’s constitutional right to initiative. The Court’s full opinion has not yet been issued.

Utah County v. Herbert

The Civil Appeals Division filed a strong response to Utah County’s petition arguing that the Governor was
required to appoint one of Utah County’s nominees to the new Utah Transit Authority board. Prior to any ruling
by the Court, Utah County agreed to nominate someone else, whom the Governor has appointed. Utah County
withdrew its lawsuit.

18 | Office of the Utah Attorney General
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The State Agency Counsel Division acts as a catch-all for the Office of the Attorney General, handling work that

doesn’t fit within more narrowly-focused divisions.

Legal & Services Provided

The State Agency Counsel Division provides legal counsel and services for the following:

Board of Examiners

Capital Indigent Defense Trust Fund Board

Capitol Preservation Board

Child Abuse Offender Registry

Governor’s Office of Economic Development (GOED)
Governor’s Office of Management & Budget (GOMB)
Governor’s Rural Partnership Board

Indigent Parental Defense Board

Interstate Agreement on Detainers and Extradition
Judicial Performance Evaluation Commission (JPEC)
Legislative Compensation Commission

Lieutenant Governor (Elections, notaries)

Martin Luther King, Jr. Human Rights Commission
Museum Services Advisory Board

Native American Legislative Liaison Committee/
Remains Review Committee

Navajo Trust Fund

Office of Medicaid Inspector General (OIG)

Office of State Debt Collection (OSDC)

Office of the Public Guardian

Olene Walker Housing Loan Fund Board

Pete Suazo Boxing Commission

Private Activity Bond Board

Quality Growth Commission

Sex and Kidnap Offender Registry

State Archives & Records Committee

State Armory Board

State Auditor

State Homeless Coordinating Committee

State Post-Retirement Benefits Trust Fund (OPEB)
State Treasurer (all matters except Navajo Trust Fund)

STEM Activity Center Board

Transparency Board

USTAR/USTAR Governing Authority

Utah Board of Pardons and Parole

Utah Capital Investment State Board (Fund of
Funds)

Utah Commission on Criminal and Juvenile Justice
(ccny

Utah Department of Administrative Services (DAS)
Utah Department of Agriculture and Food (DAF)
Utah Department of Alcoholic Beverage Control
(DABC)

Utah Department of Corrections (DOC)

Utah Department of Corrections- Adult Probation &
Parole

Utah Department of Heritage and Arts (DHA)
DHA—Utah Arts Council

Utah Department of Technology Services (DTS)
Utah Department of Veterans and Military Affairs
(DVMA)

Utah Department of Workforce Services (DWS)
DWS—Permanent Community Impact Fund Board
Utah Division of Aging and Adult Services

Utah Division of Facilities & Construction
Management (DFCM)

Utah Division of Finance

Utah Division of Fleet Operations

Utah Division of Indian Affairs

Utah Division of Juvenile Justice Services

Utah Division of Purchasing

Utah Division of Purchasing—Division of Surplus

Property

2018 Annual Report | 21



State Agency Counsel

(Cont.)

e Utah Division of Services for People with e Utah Office of Multicultural Affairs—
Disabilities Multicultural Commission

e Utah Film Commission/Motion Picture Advisory e Utah Outdoor Recreation Grant Advisory
Commission Committee

e Utah International Relations and Trade Commission ¢ Utah School and Institutional Trust Funds

e Utah Labor Commission—Utah Anti- (SITFO)
Discrimination Labor Division (UALD) e Utah State Building Board

e Utah Labor Commission—Utah Occupational e Utah State Developmental Center
Safety & Health (UOSH) e Utah State Fair Corporation Board (USFCB)

» Utah Money Management Council e Utah State Hospital

e Utah National Guard e Utah State Library Board

e Utah Office of Administrative Rules e Utah State Prison Relocation

» Utah Office of Crime Victim’s Assistance e Utah Tourism Board

« Utah Office of Energy Development (OED)—Utah
Energy Infrastructure Authority Board

In addition to serving these agencies, AGO attorneys
specialize and advise on the following:

» Civil Prisoner Relief Petitions

* Civil Review Committee & Local Government
* Competency Issues

* Constitutional Issues

* Gambling Complaints

+ GRAMA

* Notary Public Issues

* Public Ethics

» State Government Powers and Authority

» Tobacco Enforcement & Litigation/Settlement
* Trademarks

*  Weatherization

*  Wiretapping & Eavesdropping

BY THE NUMBERS, FY 2018

Approximate number of Approximate total dollar
issues & cases handled amounts at issue

10,345 $68,140,180
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EDUCATION

Overview

The Education Division provides legal counsel to the state's systems of public education and higher education,
which consists of the State Board of Regents, the University of Utah, Utah State University, Weber State
University, Utah Valley University, Southern Utah University, Dixie State University, Snow College, and Salt Lake
Community College. Legal services provided to the colleges and universities vary from campus to campus, but

are primarily focused on practicing preventative law, complying with state and federal statutes, and defending the
institutions during internal hearings, including student conduct hearings, employee discipline matters, and tenure

appeal hearings.

&
rererETTYT] TEFY
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Attorney General Sean Reyes with student council members from Midway Elementary.

Public Education

In public education, the division provides legal counsel
and guidance to the 15-member State Board of Education
(USBE) and its committees, the State Superintendent
and staff, the State Charter School Board, the School

and Institutional Trust Lands Administration (SITLA)
nominating committee, the Utah Schools for the Deaf
and Blind (USDB), and the various departments,
programs and boards associated with the USBE. In
addition, the division provides counsel for state agencies
under the direct control and supervision of the USBE.

Responsibilities

Represent state colleges and
universities before the State
Records Committee related to
the disclosure of records

Represent institutions—

as well as student loans
serviced and held by the Utah
Higher Education Assistance
Authority—in bankruptcy
courts

Represent and advise internal
university matters and hearings
(student code of conduct,
appeals of denial of tenure,
student rights and employee
discipline)

Represent colleges and
universities in bonding efforts

In addition, the division also handles
delinquent student loan collection for
the Utah Higher Education Assistance
Authority.
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Education

Legal Services Provided

Reviewing, drafting, and negotiating hundreds
of grants, contracts, and procurements.

Acting to ensure compliance with state and
federal laws and regulations to properly
conduct educational programs and implement
educational policies.

Providing legal representation during
administrative hearings and for non-Risk
covered litigation, including public teacher
misconduct, civil rights, educational rights

of indigent or immigrant families, Equal
Employment Opportunity Commission (EEOC)
and Utah Antidiscrimination and Labor
Division (UALD) discrimination claims, sexual
misconduct or sexual harassment, and student
rights.

Higher Education

The division has eleven attorneys assigned to provide legal counsel and advice to each of the state’s eight
institutions of higher education; the Offices of the Commission of Higher Education; the Utah System of
Technical Colleges and its eight separate college campuses; the Utah Higher Education Assistance Authority;
the Utah Educational Savings Plan; and the Utah Education and Telehealth Network.

University Hospitals & Clinics  NA G IR Y11 MA@ 05 E:

Insurance & Patient Collection FOURTH QUARTER

The division has two full-time attorneys

assisting the University Hospitals and

Clinics with this collection effort. ?
For the fourth quarter of 2018, the

Attorney General's Office collected $4
million from patients. From general

insurance collection efforts, the amount
was $2 million. This amounts to about O

$6 million in total.

rance Collection

llion
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Education

Notable Case

Wyoming Workers Comp Air Med Legal Issue

AAGs were following up on the denials of Wyoming Workers Comp Air Ambulance accounts when they noticed a
trend that they were not paying the claims. When they reached out to their contacts at Workers Comp for Wyoming
they were pointed to an article that argued that due to Wyoming law they did not have to pay on these claims. Each
claim ranged from $20k to $50k.

AAGs found two cases that were already being contested legally from patients through the system and worked to
receive a permit to practice law in Wyoming to support Utah and the patients.

In December 2018, Wyoming Workers Comp agreed to pay the claims in exchange for the patients withdrawing
their protest.

2018 Annual Report | 25



LITIGATION

Overview

The Litigation Division includes Civil Rights, Torts, and Employment Sections that defend state agencies,
school districts, charter schools, and their employees from lawsuits seeking money damages. Attorneys exercise
independent, professional judgment and render candid advice, referring not only to the law but also to moral,
economic, social, and political considerations relevant to the individual client’s situation. The division handles
some of the most important and highest profile cases in the state.

Lawsuits

On average, the division has about 250 active lawsuits
at any given time. The Civil Rights Section deals

with lawsuits claiming constitutional and statutory
civil rights violations, such as free speech, religious
freedom, and establishment claims, as well as

search and seizure, due process, cruel and unusual
punishment, equal protection, Title VI, Title IX, ADA,
and IDEA claims.

The Torts Section works on lawsuits involving money
damage for catastrophic bodily and emotional injury,
property damage, and other personal loss allegedly
caused by negligent or intentional acts and within

the insurance coverage of the Utah Division of Risk
Management.

Attorneys in the Employment Section specialize in
defending state agencies and school districts who are
sued by present and former public employees claiming
wrongful termination or other job-related mistreatment
under numerous federal and state laws including Title
VII, the ADA, the ADEA, and FMLA. The section also
regularly advises state agencies that are contemplating
adverse employment actions.

26 | Office of the Utah Attorney General

In 2018, the division closed nearly 150 of 245 lawsuits
currently pending. These closed lawsuits represent
cases that were settled, dismissed on motion, or tried
to conclusion in court or administrative bodies. All of
these lawsuits sought monetary awards by demanding
either specific dollar amounts or unspecified
“reasonable damages.”
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150

of 245 |awsuits
closed in 2018
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Litigation

Notable Cases

GeoMetWatch Corp. v. Utah State University Research Foundation

GeoMetWatch (GMW) alleged that the Utah State University Research Foundation, the Utah State University
Advanced Weather System Foundation, and several of USU’s current and former employees conspired with a
venture capitalist to steal GMW’s trade secrets for development of a cutting-edge weather sensing and satellite
technology. The case involves more than 500,000 documents and has required the parties to obtain information
from the Weather Channel, NASA, and the Export-Import Bank of the United States. The parties have retained
12 experts on subjects from business management to satellite operations from around the world. The case has
resulted in three questions certified to the Utah Supreme Court dealing with sovereign immunity and Federal
court jurisdiction.

Hewlett v. Utah State University

Plaintiff Victoria Hewlett was a USU student who was given alcohol at a Sigma Chi fraternity party at USU

and was later raped and beaten by Jason Relopez, who pled guilty to charges of sexually abusing Hewlett and is
currently incarcerated. Hewlett alleged that before she was attacked, USU officials and Sigma Chi were aware
of five other USU students Relopez had sexually assaulted, yet they failed to take steps to protect other potential
victims. At issue in this case is the tension between the privacy rights of college students being investigated

for crimes and Title IX’s mandate to protect students from sexual assault. In July, USU settled with Hewlett

and agreed to impose stricter requirements on fraternities associated with the campus, including requiring the
fraternities to report sexual assaults to USU and to have an employee dedicated to training on sexual harassment
and assault. USU will continue its efforts to prevent sexual violence and to assist student victims. USU and
Hewlett issued a joint commentary published in the Salt Lake Tribune on the resolution of the case.

S.J. v. Cache County School District

S.J., a student at Mountain Crest High School, claimed school officials violated her free speech rights when

they removed her from the cheer squad after she posted a semi-private video on SnapChat. The video shows

S.J. and some of her co-squad members wearing Mountain Crest cheer attire, singing along to a rap song with
vulgar lyrics, and apparently gleefully celebrating. The video was posted hours after the girls learned they were
selected to be members of the cheer squad and after they were told not to post anything to social media about
their selection and not to boast about making the squad. The school allowed S.J. to return to the team, but only
under certain conditions. She asked the federal court to issue an order requiring the school to put her back on the
squad and asked for money damages. In a published decision on an issue of first impression in the Tenth Circuit,
the District court ruled S.J. did not show that she was irreparably harmed because she had refused to accept the
school’s conditions, an action that would have put her back on the squad. The Court also ruled extra-curricular
programs can have conditions on social media use related to the program’s missions and schools don’t violate the
First Amendment when they dismiss students for disobeying those rules.

Zimmerman v. University of Utah

The plaintiff was employed by the University of Utah's Department of Psychiatry under an annual contract

to assist in the development and management of the Utah Registry of Autism and Developmental Disabilities
(URADD). Following persistent and documented performance and collegiality issues, the plaintiff's supervisor,
Dr. William McMahon, notified the plaintiff in writing in December 2012 that her contract would not be renewed.
The plaintiff then sued for wrongful termination, claiming she was fired for various whistleblowing activities.

She asked for over $2 million in damages, including punitive damages against McMahon. Two AAGs and one
paralegal tried the case over eight days in federal court. The jury awarded the plaintiff only $119,000 and found
no basis for punitive damages. In a letter to the Attorney General thanking him for the Litigation team’s work on
the trial, Dr. McMahon described the lead attorney on the case as “among the most impressive professionals that I
have encountered in my 44 years as a physician.”
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Overview

The Natural Resources Division provides general legal and litigation support to the Utah Department of Natural
Resources (DNR) and its divisions: Forestry, Fire & State Lands; Oil, Gas & Mining; Parks & Recreation; Water
Resources; Water Rights; Wildlife Resources; and Utah Geological Survey. The division also represents and
supports the Public Lands Policy Coordination Office (PLPCO) and the Constitutional Defense Council (CDC) in
the protection, preservation, development, use, stewardship, and conservation of the state’s public lands, roads, and

natural resources.

Division attorneys maintain specific expertise in
the fields of water rights, oil and gas, public lands,
sovereign lands, public roads, public recreation,
wildlife, fire supression cost-recovery, endangered
species, and Native American law.

Workload

The attorneys in the division devote substantial time
acting as in-house counsel and engaging in "advise-
and-consent" practices and transactional work. As
such, counting the number of cases they handle
alone does not provide a complete picture of their
workload and productivity. Their work is critical to
the client agency's efficient operations, fulfillment
of statutory mandates, compliance with state and
federal laws in areas of complex regulation, and
litigation avoidance. The DNR Executive Director
fondly refers to the lawyers in this division as

"part of his team." The division does not measure
success by the number of cases litigated or won, but
by the number of cases that never happen because
of its attorneys consistently participating in client
decision-making, providing sound legal advice,

and creating trust between attorney and client.

The product of these relationships is incalculable

in saving the state funds and resources that would
otherwise be required to litigate disputes. Any
analysis of attorney workload and productivity must
consider the array of legal tasks performed and the
fact that many cases often drag on for years.
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Responsibilities

* Protecting Utah’s interstate water allocations
and providing litigation support for the general
adjudication of water rights in Utah

* Determining rights-of-way across federal lands
and litigating with the United States to determine
ownership and maintain uses of land

* Overseeing ownership of and access to lands and
waterways for recreational uses

* Conserving sensitive wildlife species and ensuring
that the listing decisions and habitat designations
affecting Utah under the federal Endangered
Species Act are scientifically and legally
substantiated

* Preserving the State’s sovereign authority to
manage wildlife resources on private and public
lands within its borders

* Negotiating with the United States and Native
American tribes to resolve reserved water rights
claims for Indian reservations, national parks, and
other federal reservations

* Assuring all requirements are met to allow
appropriate development of lands for extraction of
mineral, oil, and gas resources




Natural Resources

Oil, Gas & Mining and Forestry, Fire & State Lands

Overview

The six attorneys in this section, co-located with their clients at the Department of Natural Resources Building,
represent four agencies: the Utah Division of Oil, Gas & Mining; Utah Board of Oil, Gas & Mining; Division of
Forestry, Fire & State Lands (FFSL); and Division of Wildlife Resources (including acting as administrative law
judges in hunting and fishing license suspension hearings).

Responsibilities

Oil, Gas & Mining

Qil, Gas, Coal, and Hardrock Mine
Permitting

Advise the agency and board

in connection with a host of
regulatory and permitting matters
for hundreds of oil and gas wells
annually.

Represent the agency and board in
about 30 formal trial-type hearings
per year to authorize oil and gas
development projects statewide.

Represent the agency in connection
with permitting, bonding, and
reclamation activities for coal and
hardrock mines statewide.

Oil, Gas, and Mining-Related
Litigation

Defend the decisions of the agency
and board before Utah's courts
when appealed.

Participate in bankruptcy
proceedings.

Represent the state in disputes with
the federal government regarding
Utah's primacy over the regulation
of coal mines and challenges to
federal overreach in areas such as
the regulation of fracking.

Sovereign Land

Sovereign Land Management,
Leasing, and Permitting

Assist with the leasing of
sovereign lands (primarily near
the Great Salt Lake), an action
that generates approximately $10
million in revenue annually.

Help FFSL draft comprehensive
management and mineral leasing
plans for sovereign lands such as
the Great Salt Lake, Utah Lake,
Bear Lake, and the Colorado,
Green, Bear, and Jordan rivers.
The division also advises FFSL in
connection with the issuance of
leases and permits.

Sovereign Land Title and Boundary
Litigation

Represent FFSL in quiet title and
boundary litigation concerning
state-owned, submerged lands at
the Great Salt Lake, Utah Lake,
Bear Lake, and along the Colorado,
Green, Bear, and Jordan rivers. This
litigation is frequently against the
federal government and occurs on
an ongoing basis as disputes arise.

WildFire

Wildland Fire Litigation
and Related Cost Recovery
Efforts

» Represent FFSL in seeking
recovery of costs incurred
in suppressing wildland
fires. These efforts include
litigating against those
starting wildfires, pursuing
federal FEMA funds on
larger fires which require
emergency/disaster
response, and securing
reimbursement from local
governments for their
share of wildland fire
costs under the statutory
framework established by
the Legislature.
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Water, Wildlife, & Parks

The six attorneys in this section, co-located with their clients at the DNR Building, perform diverse legal tasks
including civil and administrative adjudication cases relating to water, wildlife, and parks. Transactional work
includes participating in complex, multi-million dollar real estate agreements; drafting and reviewing contracts,
from the routine to the highly complex; reviewing high-profile listing decisions such as the Mexican wolf, sage-
grouse, and Utah prairie dog under the Endangered Species Act; remediating natural resource damages caused by
unlawful contaminant releases; allocating responsible use of natural resources; protecting natural resources from
unlawful use; resisting federal encroachment on State sovereignty over its natural resources; guiding development
of large-scale water projects, such as the Lake Powell Pipeline; enforcing water rights and participating in water
right adjudications; equitably allocating water resources; responding to GRAMA requests; and much more.

The attorneys representing the State Engineer's Office in the general adjudication program participate in the
monumental task of determining thousands of water rights in different areas of the state. Other attorneys in

the division work to protect the state's interests in interstate waters such as the Colorado River; to minimize

the impact of the quantification of federal reserved water rights such as for national parks and monuments and
Indian reservations; and to promote water project construction. In addition to legal counsel and transactional

work, each attorney also represents his or her client agency in civil and administrative adjudication matters and
contract litigation. Over the past few years, the six attorneys representing the Department of Natural Resources,
Division of Water Rights, Division of Water Resources, Division of Parks and Recreation, and Division of Wildlife
Resources collectively litigated dozens of civil cases, handled multiple cases in appellate courts, and participated in
significantly more administrative adjudications.
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Public Lands

The Public Lands sections is comprised of six lawyers who are co-located in the State Office Building with its
primary client being the Public Lands Policy Coordination Office (PLPCO). This section also represents the
Constitutional Defense Council (CDC), which has required representation in legal and political matters. The
section primarily litigates a large number of complex cases on various matters, including the assertion of the
state's right to more than 12,000 R.S. 2477 Roads located on federal lands. This massive case involves taking
hundreds of preservation depositions to memorialize witness testimony of individuals who traveled the roads
during the time frame required under the federal statue.

This section is also involved in litigation on sage-grouse and endangered plant species, use of ATV trails,
challenges to federal resource management plans for certain areas (including national monuments) and activities
(including mineral leasing), designation of wildlands and wilderness areas, implementation of travel and
transportation management plans, challenges to oil and gas leases located on federal lands, law enforcement
issues on federal lands, and other matters.
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BY THE NUMBERS, FY 2018

Cases in Litigation % Increase from FY 2017

87 13%

Administrative Hearings % Increase from FY 2017

312 36%
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Notable Cases

Sage-Grouse Litigation

Despite Utah’s track record of successful sage-grouse management and conservation, the BLM and USFS
finalized revisions in 2015 to land use plans regarding sage-grouse management that were unnecessarily
burdensome and did not correspond with Utah’s unique habitat. In FY 2018 the AGO filed litigation asserting that
the 2015 changes violated various federal laws, including the Federal Land Policy and Management Act (FLPMA)
and the National Environmental Policy Act (NEPA). As a result of ongoing legal challenges to the federal sage-
grouse plans, both the Bureau of Land Management (BLM) and United States Forest Service (USFS) leadership
directed local offices to work with the western Governors to review those plans and develop federal plans that

are more consistent with state plans. Since then, Utah, BLM, and USFS officials have cooperatively revised their
respective sage-grouse management plans so that they more closely align with the state's ongoing management
strategy for sage-grouse. While the negotiations continue, the Sage-Grouse litigation has been stayed for various
periods of time.

Agreement Regarding Recreational Use of School Trust Lands

Attorneys within the office assisted the Division of Wildlife Resources in negotiating and drafting a memorandum
of agreement with the School and Institutional Trust Lands Administration (SITLA). This memorandum secures
public access to over 3 million acres of school trust lands for hunting, fishing and trapping. Payment for the use of
these lands has been an ongoing matter of discussion. The current agreement runs through 2031.
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Notable Cases Cont.

R.S. 2477 Litigation

After defending many motions to delay and taking a lengthy detour to the Utah Supreme Court, trial has now

been set for the “bellwether” R.S. 2477 roads. Before the issue could go to trial, it was necessary for the Supreme
Court to weigh-in on an issue of law certified by the federal court regarding the application and construction of a
state statute of limitations statutory provision. This “bellwether” trial will determine title to 15 roads selected by
the parties to exemplify important R.S. 2477 issues and allow the court to make decisions on those issues as they
relate to the determination of title to R.S. 2477 rights-of-way throughout the State. Those decisions will then likely
be appealed to the 10th Circuit to establish standards and precedent for the determination of R.S. 2477 title going
forward.

While the bellwether actions were ongoing, the attorneys in the AGO’s Public Lands Section continued to take
preservation depositions in the other 22 pending R.S. 2477 cases. This involved over 500 preservation depositions.
It is crucial that the testimony of witnesses who have first-hand knowledge of the roads prior to 1976 be preserved.

Federal Reserved Water Right Settlements

State officials and their lawyers have continued to negotiate settlement of federal reserved water right claims as
the legislature has directed. Senator Orrin Hatch introduced SB 664 and Representative Rob Bishop introduced
HR 6979 in Congress to effectuate settlement of claims for the portion of the Navajo Nation located within Utah.
The parties made significant progress towards passage of this bill, which is critical to the administration of Utah’s
allocation from the Colorado River.

Regarding in-state efforts, the Division of Water Rights and its 